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REAL PARTIES IN INTEREST

REAL PARTIES IN INTEREST’S RESPONSE IN OPPOSITION TO PETITIONER
CAMERON’S EMERGENCY MOTION FOR INTERMEDIATE RELIEF

Petitioner’s emergency request for intermediate relief following the lower court’s entry of

a Restraining Order is both extraordinary and procedurally improper. The Kentucky Supreme

Court has made clear that “appellate courts lack jurisdiction” to hear an interlocutory appeal of a

restraining order. Ky. High Sch. Athletic Ass’n v. Edwards, 256 S.W.3d 1, 4 (Ky. 2008). Even if

this Court had jurisdiction to consider Petitioner’s motion, which it does not, it should deny the

motion because Petitioner has failed to show irreparable harm. If Petitioner’s arguments were

accepted, it would mean that any time a lower court granted a restraining order preventing the

enforcement of a law, the defendants could obtain relief in this Court. That is not the law.

Petitioner’s motion should be denied.



This case concerns the constitutionality of two Kentucky laws that collectively eliminate
access to abortion in the Commonwealth. See Ver. Compl. § 4. On Monday, June 27, Plaintiffs
EMW Women’s Surgical Center, P.S.C.; Ernest Marshall, M.D.; and Planned Parenthood Great
Northwest, Hawai‘i, Alaska, Indiana, and Kentucky, Inc. (collectively, “Plaintiffs”) filed a
complaint on behalf of themselves, their staff, and their patients, alleging that the challenged laws
violate multiple provisions of the Kentucky Constitution. Ver. Compl. 49 91-130. That same day,
Plaintiffs moved for entry of an immediate emergency restraining order, followed by a temporary
injunction, to prevent irreparable harm to Plaintiffs and their patients, including forced continued
pregnancy, which poses serious risks to patients’ health and well-being. On June 30, after hearing
from both sides, Judge Perry entered a restraining order that temporarily blocks Petitioner
Cameron and the other defendants from enforcing the challenged statutes until the parties can
submit further briefing and evidence regarding Plaintiffs’ request for a temporary injunction. To
that end, an evidentiary hearing is set for Wednesday, July 6—Iless than two business days from

now.

1. This Court Lacks Jurisdiction to Address the Merits of This Case

Petitioner admits the Kentucky Supreme Court has held that there is no right to seek
interlocutory relief from a restraining order. Att’y Gen. Daniel Cameron’s Pet. Writ Mandamus &
Prohibition 29 (citing Ky. High Sch. Athletic Ass’n v. Edwards, 256 S.W.3d 1, 3 (Ky. 2008)). For
this reason alone, Petitioner’s motion should be denied. The court in Kentucky High School
Athletic Association made clear that despite the similarity between restraining orders and
temporary injunctions, there is no right to appeal or to seek interlocutory relief from a restraining
order. 256 S.W.3d at 3 (noting that CR 65.07(1) “creat[es] a right to seek interlocutory relief only

for orders related to temporary injunctions”); id. (“The rules do not provide for appellate relief



from the grant or denial of a restraining order.” (quoting Common Cause of Ky. v. Commonwealth,
143 S.W.3d 634, 636 (Ky. App. 2004))); id. (“There is no right of appeal to the Court of Appeals
from an order either granting, denying, modifying, or dissolving a restraining order. Appellate
relief may only be sought after the [trial] court has taken action on a motion for a temporary
injunction, or has entered a final judgment.” (alteration in original) (quoting 7 Phillips, Kentucky
Practice Rule 65.03, at 665)). In the Kentucky Supreme Court’s own words, “[b]ecause the Civil
Rules make no provision for appeals from restraining orders, the appellate courts lack jurisdiction
to address the merits of”” a motion to dissolve a restraining order. /d. at 4 (“If the trial court’s order
... 1s the [grant or] denial of a restraining order, then it is not final or otherwise reviewable and
thus is not within this Court’s authority to review.” (alteration in original) (quoting Common
Cause, 143 S.W.3d at 636)); id. (“The Court of Appeals has jurisdiction to review interlocutory
orders of the Circuit Court in civil cases, but only as authorized by rules promulgated by the

Supreme Court.” (emphasis added) (quoting KRS 22A.020(2))).

Petitioner makes no attempt to explain why this Court has jurisdiction in the face of this
unequivocal, binding precedent. Rather, he offers only a bare assertion that he is harmed by the
Restraining Order. But Petitioner’s claimed harm cannot bestow jurisdiction on this Court. Nor
does it distinguish this case from any other action involving a restraining order; explain Petitioner’s
flagrant attempt to circumvent the rule prohibiting an interlocutory appeal in this posture, see CR
65.07(1); or overcome the rule plainly stating that granting or dissolving such an order is at the
circuit court judge’s discretion, CR 65.03(2). Potential harms to both parties are always at issue in
a proceeding for a restraining order—that is why the standard for granting a restraining order
includes a balancing of the equities, which considers any “harm to the defendant.” Maupin v.

Stansbury, 575 S.W.2d 695, 699 (Ky. App. 1978). If the courts of this Commonwealth thought



that a circuit court’s balancing at the restraining order stage ought to be subject to immediate
review by this Court, the Civil Rules would provide for such interlocutory relief. Instead, the Rules
allow for an appeal from the grant or denial of a temporary injunction, but not the grant or denial

of an emergency restraining order. See CR 65.07(1).

I1. Petitioner Has Not Demonstrated Irreparable Harm

Even if this Court had jurisdiction to consider Petitioner’s motion, it should be denied
because Petitioner has not demonstrated that he will suffer irreparable harm under Civil Rule
76.36(4). Petitioner insists that he is irreparably harmed because he is unable to enforce “duly-
enacted” laws, Att’y Gen. Daniel Cameron’s Emergency Mot. Intermediate Relief 2, during the
short period the restraining order is in place while the circuit court considers the motion for
temporary injunction. But delay in enforcement cannot be considered irreparable harm, especially
in the context of a restraining order. Taken to its logical conclusion, Petitioner’s argument would
mean that a restraining order preventing any statute from taking effect could always be
immediately reversable by this court under Civil Rule 76.36(4), despite there being no right to
appeal a trial court’s grant of a restraining order. The cases Petitioner cites to support his claim of
“harm” sufficient to justify circumvention of the non-appealability of the restraining order, Att’y
Gen. Daniel Cameron’s Emergency Mot. Intermediate Relief 2, were in fact properly up on
interlocutory appeal from the grant of a temporary injunction. Petitioner fails to explain how delay
in enforcement of laws—especially ones with substantial questions as to their constitutionality—
is an injury that could confer jurisdiction on this Court despite a long line of rules and precedent
to the contrary and warrant this extraordinary form of relief outside the prescribed operations of

this Court.



Furthermore, here, Petitioner cannot show irreparable harm where a nearly fifty-year status
quo is maintained pending a decision on the motion for temporary injunction. As the record
presented to the circuit court plainly demonstrates, Plaintiffs have provided Kentuckians with safe
access to abortion care for decades. The circuit court has already considered any potential harms
to the Petitioner and weighed them against the extraordinary and irreparable harms that Plaintiftfs’
patients face from the change to a decades-long status quo and inability to access abortion in
Kentucky as a result of the challenged laws. Pls.” Mem. Supp. Mot. RO & Temp. Inj. 17-21. The
abortion bans would force pregnant Kentuckians who would otherwise have an abortion to
continue their pregnancies against their will, exposing them to risks to their physical, mental, and
emotional health, and even their lives. /d. at 5-16, 17—-18. Indeed, each day the laws are in effect
increases the risk of complications related to pregnancy or abortion for Kentuckians who are
pushed later into pregnancy by the lack of abortion care in Kentucky. /d. at 18. These harms are
not theoretical. As the record demonstrates, nearly 200 patients seeking abortion were turned away
in the first few days that Petitioner and the other defendants threatened enforcement of the abortion
bans. Aff. Dr. Ernest Marshall, M.D. q 3, June 29, 2022. The balancing of the equities among any

competing harms is for the sound discretion of the trial court. See CR 65.03(2).

Conclusion

This Court lacks jurisdiction to hear this motion, and even if it did not, Petitioner’s motion
should be rejected. The circuit court is proceeding with extraordinary speed to rule on Plaintiffs’
motion for temporary injunction, and will conduct an evidentiary hearing next week—barely a
week after this case was first filed. Once the circuit court decides that matter, with the benefit of

live witness testimony, the Restraining Order at issue here will dissolve and the order on the



temporary injunction, whether granted or denied, may be properly appealed to this Court pursuant

to Kentucky Rule of Civil Procedure 65.07(1).

The Petitioner’s Emergency Motion for Intermediate Relief should be denied.
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